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ERIE COUNTY WATER AUTHORITY
INTEROFFICE MEMORANDUM 

May 10, 2024 

To: Terrence D. McCracken, Secretary to the Authority 

From: Michael J. Quinn, PE, Senior Distribution Engineer 

Subject: GP-010, Transmission and Distribution Mains 

City of Lackawanna, Town of Hamburg and West Seneca, NY 

Occupancy License Agreement 

Buffalo and Pittsburgh Railway Company 

ECWA Project No. 202100035 

The Erie County Water Authority (ECWA) is undertaking a transmission main replacement project 

in the City of Lackawanna and the Towns of Hamburg and West Seneca (GP-010).  The 

project in part includes the replacement of an existing transmission main along Willet Road 

beneath a Buffalo and Pittsburg Railroad (B&P) line.  In order to construct the improvements as 

well as to operate and maintain the mains following completion of the project, the ECWA must 

execute an occupancy license agreement (Agreement). 

The ECWA Law and Engineering Departments have negotiated the terms of this Agreement and 

collectively are recommending that the Board review and approve the attached Agreement and 

authorize the Chairman to execute same.  Note that the version of the agreement included herein 

contemplates an annual occupancy fee. However, the B&P railroad is in the process of revising 

the agreement to include the one-time fee provision and delete all other previously paid fees.  In 

addition to executing the revised Agreement itself, it is requested that the Board approve 

payment of the associated one-time Permit Fee of $18,360.00 as well as an additional payment 

of up to $5,000.00 which covers the required Railroad Protective Liability coverage.  The 

ECWA’s current insurance policies do not include this type of coverage.  Note that the fee for the 

Railroad Protective Insurance has yet to be determined however, in the past the cost for this 

coverage has not exceeded $5,000.00. 

Funds for the Risk Financing Fee payments are available as follows: 

• Budget Unit: 2595 Eng/Const Transmission Mains

• Item: 101599 GP-010 Transmission Main Replacement.

Attached find two copies of the Agreement for the Board’s review and approval as well as for 

execution by the Chairman.  Thank you and please feel free to contact me if you have any 

questions. 



ERIE COUNTY WATER AUTHORITY 

AUTHORIZATION FORM 

For Approval/Execution of Documents 

(check which apply) 

Item Description: 

Agreement Professional Service Contract Amendment Change Order 

BCD NYSDOT Agreement Contract Documents Addendum 

Recommendation for Award of Contract Recommendation to Reject Bids 

Request for Proposals 

X Other Occupancy License Agreement, Buffalo and Pittsburg Railroad, Inc. 

Action Requested: 

X Board Authorization to Execute X Legal Approval 

Board Authorization to Award X Execution by the Chairman 

Board Authorization to Advertise for Bids Execution by the Secretary to the Authority 

Board Authorization to Solicit Request for Proposals 

Other 

Approvals Needed: 

APPROVED AS TO CONTENT: 

X Sr Distribution Engineer Date:  

X Chief Operating Officer Date:  

X Executive Engineer Date: 

X Director of Administration Date: 

X Risk Manager Date: 

X Chief Financial Officer Date: 

X Legal Date:  

APPROVED FOR BOARD RESOLUTION: 

X Secretary to the Authority Date: 

Remarks: Occupancy License Agreement, Buffalo and Pittsburg Railroad Inc 

Willet Road, Town of Hamburg. 

 Resolution Date: Item No: 

Contract: GP-010 Project No.: 202100035 

Project Description: Water System Improvements, Transmission and Distribution Mains 

City of Lackawanna, Town of Hamburg and West Seneca, NY 

5/13/2024

5/13/2024

05/13/2024

5/13/2024

5/13/2024

5/13/2024
05/13/2024

for LCL 05/13/2024
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OCCUPANCY LICENSE AGREEMENT                                                                                                        

 

This Agreement (“Agreement”) made this            day of ______________, 2024, by and between Buffalo & Pittsburgh 

Railroad, Inc. (“LICENSOR”), whose address is C/O Genesee & Wyoming Railroad Services, Inc., 13901 Sutton Park 

Dr. South, Suite 270, Jacksonville, FL 32224, and Erie County Water Authority (“LICENSEE”), whose address is 350 

Ellicott Square Building 295 Main Street, Buffalo,  NY 14203. 

  

WHEREAS, LICENSEE has submitted a written request or application to LICENSOR requesting permission to 

occupy LICENSOR’S property located at or near the location specified in Section 1 below; and 

 

 WHEREAS, LICENSOR is willing to grant to LICENSEE the limited right to occupy LICENSOR’S property for the 

limited purpose described herein. 

 

 NOW THEREFORE, in consideration of these promises, the Agreement herein, and other good and valuable 

consideration the receipt and sufficiency of which are hereby acknowledged, the parties agree as follows: 

 

Section 1. LOCATION/DESCRIPTION. 

 

1.1 LICENSOR hereby conveys to LICENSEE a license (“Occupancy”) to operate upon, along or across LICENSOR’S 

property as indicated below: 

 

A.  (   ) above ground   (X) below ground 

 

B.  (X)  water pipeline (   )  sewer  pipeline (    )  stormwater pipeline (    )  cable tv wireline (    )  fiber optic wireline 

     

     (    )  communications wireline (    )  power wireline 

 

located at or near Mile Post 4.54, ORCHARD PARK Subdivision, Latitude: 42.804503, Longitude: -78.803862, at or near 

HAMBURG, County of ERIE, State of NY. Nothing herein contained shall be construed as conferring any property right on 

LICENSEE. 

 

1.2 Said Occupancy to be located and described as follows: 

 

UNDERGROUND WATER PIPELINE CROSSING 26" CARRIER - 43" CASING including necessary appurtenances, 

structures and other related fixtures, equipment, marker posts or electric power (“LICENSEE’S Facilities”), placed as shown 

on Exhibit A attached hereto and made a part hereof.  LICENSEE’S Facilities are subordinated to all matters of 

record.  LICENSOR reserves the right to use the area three (3) feet below ground level and to enter LICENSEE’S 

Facilities for construction and maintenance of LICENSOR’S property. 

 

 

Section 2.  USE/PURPOSE/OWNERSHIP. 

 

2.1 LICENSEE’S Facilities shall be installed to the satisfaction and approval of LICENSOR’S Engineer and all costs of 

LICENSOR’S Engineer and other technicians or professional consultants as may be required from time to time shall be borne 

by LICENSEE. 

 

2.2 LICENSEE hereby agrees to reimburse LICENSOR for any and all expenses LICENSOR may incur or be subjected 

to, or in consequence of, the planning, negotiation, installation, construction, location, changing, alteration, relocation, 

operation or renewal of said Facilities, within thirty (30) days after receipt of LICENSOR’S invoice for payment.   

 

Section 3.  FEE. 

 

Said Agreement and Occupancy is granted contingent upon payment to LICENSOR of an One-time fee of $18,360.  

LICENSEE shall also submit a one-time agreement processing fee of $1000, engineering review fee of $1750 and a 

contractor right of entry fee of $1750, which shall be covered by a separate agreement known as CONTRACTOR RIGHT 

OF ENTRY LICENSE AGREEMENT 
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Section 4. TERM/TERMINATION. 

 

This Agreement shall continue in force indefinitely from and after the date hereof, subject, however, to the right of either party 

to terminate this Agreement as to the Occupancy or LICENSEE’S Facilities, or any part of LICENSEE’S Facilities, at any 

time, upon giving the other party thirty (30) days’ notice in writing of its desire to terminate this Agreement, and indicating in 

said notice the extent of said facilities and facilities to which such termination shall apply.  Notwithstanding the foregoing, in 

the event that (i) the use of the Occupancy as set forth above in Sections 1 and 2 is materially changed, (ii) LICENSEE’S 

Facilities are removed, or (iii) LICENSEE defaults on a material obligation hereunder and such default is not cured within 30 

days after receipt of written notice from LICENSOR describing such default (or such longer cure period as determined in 

LICENSOR’S sole discretion), this Agreement shall automatically terminate. When this Agreement shall be terminated as to 

LICENSEE’S Facilities, or as to any part thereof, LICENSEE within thirty (30) days’ after the expiration of the time stated in 

said termination notice, agrees at LICENSEE’S own risk and sole expense to remove LICENSEE’S Facilities from the 

property of LICENSOR, or such portion thereof as LICENSOR shall require removed, and to restore LICENSOR premises and 

property to a neat and safe condition to the satisfaction of LICENSOR’S designated Engineer or Representative,  and if 

LICENSEE shall fail to do so within said time, LICENSOR shall have the right, but not the duty, to remove and restore the 

same, at the  risk and expense of LICENSEE.  If this Agreement shall be terminated without cause by LICENSOR pursuant to 

this Section 4, and LICENSEE has complied with all of the terms and conditions of this Agreement, then LICENSOR shall 

refund to LICENSEE the unearned portion of the annual fee paid in advance (prorated on a monthly basis). 

  

Section 5. INDEMNITY/LIABILITY. 

 

5.1. LICENSOR, ITS PARENTS, AFFILIATES AND SUBSIDIARIES, AND THE RESPECTIVE SHAREHOLDERS, 

DIRECTORS, OFFICERS AND EMPLOYEES OF EACH (HEREINAFTER COLLECTIVELY THE “LICENSOR 

INDEMNITEES”), SHALL not be responsible for any damage to LICENSEE’S Facilities at any time while this Agreement is 

in effect.  

 

5.2 (a)  LICENSEE HEREBY AGREES TO INDEMNIFY, SAVE, HOLD HARMLESS AND DEFEND THE LICENSOR 

INDEMNITEES FROM AND AGAINST (I) INJURY TO OR DEATH OF ANY PERSON OR PERSONS WHOMSOEVER, 

INCLUDING BUT NOT LIMITED TO THE AGENTS, EMPLOYEES OR CONTRACTOR(S) OF THE PARTIES 

HERETO, AND (II) THE LOSS OR DAMAGE TO ANY PROPERTY WHATSOEVER, INCLUDING PROPERTY 

CLAIMS, DEMANDS, SUITS, JUDGMENTS OR EXPENSES INCURRED IN CONNECTION THEREWITH, 

RESULTING FROM OR ARISING OUT OF THE ACTS OR OMISSIONS OF LICENSEE, ITS AGENTS, EMPLOYEES 

OR CONTRACTOR(S), OR RESULTING FROM, ARISING OUT OF, OR OCCURRING IN CONNECTION WITH THE 

ENTRY OR PRESENCE OF LICENSEE, ITS AGENTS, EMPLOYEES OR CONTRACTOR(S) ON THE PROPERTY, OR 

RESULTING FROM, ARISING OUT OF, OR OCCURRING IN CONNECTION WITH THE PERFORMANCE OR 

EXECUTION OF ANY WORK PERFORMED UNDER THIS AGREEMENT OR INCIDENTAL THERETO, INCLUDING 

BUT NOT LIMITED TO THE USE AND OCCUPANCY OF LICENSEE’S FACILITIES BY LICENSEE, ITS 

PERMITTEES, INVITEES OR ANY OTHER PERSON OR ENTITY. THE INDEMNITIES PROVIDED IN THIS SECTION 

5 ARE SPECIFICALLY MEANT TO INCLUDE INDEMNITY OF THE LICENSOR INDEMNITEES FOR THEIR OWN 

ORDINARY NEGLIGENCE, EVEN IF THE INJURY OR DAMAGE IS CAUSED ENTIRELY BY THE ORDINARY 

NEGLIGENCE OF THE LICENSOR INDEMNITEES AND THERE IS NO NEGLIGENCE OR FAULT ON THE PART OF 

LICENSEE. LICENSEE’S INDEMNITY OBLIGATIONS IN THIS SECTION 5 SHALL NOT BE LIMITED IN ANY WAY 

BY ANY LIMITATION ON THE AMOUNT OR TYPE OF DAMAGES, COMPENSATION OR BENEFITS AVAILABLE 

UNDER WORKERS’ OR WORKMEN’S COMPENSATION ACTS, DISABILITY ACTS OR EMPLOYEE BENEFITS 

ACTS. 

 

 (b) THE PARTIES ACKNOWLEDGE THAT THE USE OF LICENSOR’S PREMISES IS FOR THE SOLE 

CONVENIENCE OF LICENSEE AND THAT THE LICENSOR INDEMNITEES SHALL HAVE NO DUTY TO 

LICENSEE, ITS OFFICERS, EMPLOYEES, AGENTS OR CONTRACTORS TO PROVIDE A REASONABLY SAFE 

PLACE IN WHICH TO WORK, TO PROVIDE ADEQUATE OR SAFE METHODS AND EQUIPMENT FOR THEIR 

WORK OR TO INSPECT OR MAINTAIN LICENSEE’S FACILITIES FOR SAID SAFE METHODS AND WORK 

EQUIPMENT NOR TO GIVE ANY WARNINGS OR OTHER NOTICES TO LICENSEE’S EMPLOYEES OR INVITEES 

REGARDING SAFETY EITHER OF LICENSEE’S FACILITIES AND RELATED WORKPLACE OR LICENSOR’S 

PROXIMATE RAILROAD OPERATIONS AND THAT ALL SUCH DUTIES SHALL BE ASSUMED BY LICENSEE 

WHO FURTHER AGREES TO DEFEND AND HOLD HARMLESS THE LICENSOR INDEMNITEES FROM ANY AND 

ALL CLAIMS ALLEGING ANY FAILURE TO PERFORM SAID DUTIES. 

 

      (c) IN NO EVENT UNDER THIS AGREEMENT WILL THE LICENSOR INDEMNITEES HAVE ANY LIABILITY 

FOR INDIRECT, SPECIAL, PUNITIVE, INCIDENTAL OR CONSEQUENTIAL DAMAGES. THE TERM “LICENSOR 
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INDEMNITEES” AS USED IN THIS SECTION 5 SHALL INCLUDE ANY OTHER RAILROAD COMPANY THAT MAY 

BE LAWFULLY OPERATING UPON AND OVER THE TRACKS, OR THE TRACKS CROSSING OR ADJACENT TO 

THE TRACKS, AND THE OFFICERS, AGENTS, INVITEES AND EMPLOYEES THEREOF. 
 
Section 6. RESERVED. 

 

Section 7. RESERVED. 

 

Section 8. ASSIGNMENT. 

 

 Neither this Agreement nor the Occupancy herein granted may be transferred, assigned or sublet to another party not a 

signatory hereto without the prior written approval of LICENSOR.  Upon approval by LICENSOR, LICENSEE shall satisfy 

any applicable transfer of rights or assignment fees in effect at that time. 

 

 This Agreement or Occupancy herein granted may not be transferred, assigned or sublet to another party not a signatory 

hereto without the prior written approval of LICENSOR.  Said approval by LICENSOR, subject to LICENSEE’S satisfaction 

of applicable transfer of rights or assignment fees in effect at that time, shall not be unreasonably withheld. 

 

Section 9.  ENVIRONMENTAL/HAZARDOUS MATERIALS. 

 

 LICENSOR may, at LICENSOR’S sole discretion, during the removal of LICENSEE’S Facilities in accordance with 

Section 9, require LICENSEE to conduct an environmental appraisal and report of the property formerly occupied by 

LICENSEE’S Facilities at LICENSEE’S sole cost and expense. All reports shall be prepared by a LICENSOR approved 

environmental consultant, to determine if LICENSOR’S property has been environmentally impacted by the Occupancy.  All 

environmental reports, which are prepared subject to this clause, shall be immediately available to LICENSOR by LICENSEE 

and shall be treated as confidential information by the parties unless disclosure of such environmental reports is required by 

law. This clause shall survive termination of this Agreement.  

 

Section 10. NOTIFICATION. 

 

     In the case of emergency repairs, LICENSEE shall contact  LICENSOR by calling LICENSOR’s emergency number at 

(800) 227-7245 in order to obtain LICENSOR’S consent prior to entering LICENSOR’s property.  

 

Section 11. RESERVED. 

 

Section 12.  ALTERATIONS/REPAIRS. 

 

12.1  In the event LICENSEE desires to make changes in the physical or operational characteristics of the Occupancy, 

LICENSEE shall first obtain in writing the consent and approval of LICENSOR.   

 

12.2 Any entry onto LICENSOR’S property by LICENSEE its employees, agents, representatives or contractors after 

LICENSEE’S Facilities have initially been constructed shall occur only upon obtaining LICENSOR’S consent pursuant to 

Section 12 herein, if required, and entering into an additional CONTRACTOR RIGHT OF ENTRY LICENSE AGREEMENT 

with LICENSOR prior to entry.  LICENSEE agrees that any physical or operational changes that LICENSEE desires to make 

shall be made at LICENSEE’S sole risk, cost and expense and subject to all the terms, covenants conditions and limitation of 

this Agreement.  Any “flagging” services determined at LICENSOR’s sole discretion to be necessary shall be at LICENSEE’S 

sole cost and expense. 

 

Section 13. RESERVED. 

 

 

 

 

Section 14. INSURANCE. 

 
 LICENSEE agrees to comply with the INSURANCE REQUIREMENTS, attached hereto as Exhibit C and made a part 

hereof, and shall provide the required Certificate of Insurance to LICENSOR simultaneous to the execution of this Agreement. 

 

Section 15. RESERVED. 
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Section 16. RESERVED. 

 

Section 17. RESERVED. 

 

Section 18. GOVERNMENTAL REQUIREMENTS. 

 

18.1  LICENSEE shall comply with any and all laws, statutes, ordinances, rules, regulations, orders, decisions (collectively, the 

“Laws”), issued by any federal, state or municipal governmental body or agency established thereby (“Authority”), relating to 

the construction, maintenance, and use of the LICENSEE’s Facilities by LICENSEE and any the use of LICENSOR’S 

property. 

 

18.2 LICENSEE, in its Occupancy as granted herein, shall not create or permit any condition on LICENSOR’S property that 

could present a threat to human health or to the environment. LICENSEE shall at all times be in full compliance with all Laws, 

present or future, set by any Authority, including but not limited to any, environmental laws concerning water quality (surface 

or underground), hazardous substances and hazardous waste(s).  

 

18.3  Should any discharge, leakage, spillage, emission or pollution of any type occur or arise on LICENSOR’S Property as a 

result of LICENSEE’S presence, use, operation or exercise of the rights granted herein, LICENSEE shall immediately notify 

LICENSOR and shall, at LICENSEE’S expense, be obligated to clean all property affected thereby, whether owned or 

controlled by LICENSOR or any third persons, to the satisfaction of LICENSOR (insofar as the property owned or controlled 

by LICENSOR is concerned) and any governmental body having jurisdiction in the matter.  LICENSOR may, at is option, 

clean the property; if LICENSOR elects to do so, LICENSEE shall pay LICENSOR the reasonable cost of such cleanup 

promptly upon the receipt of a bill therefor.   

 

18.4 LICENSEE AGREES TO RELEASE, INDEMNIFY AND DEFEND THE LICENSOR INDEMNITEES FROM AND 

AGAINST ALL LIABILITY, COST AND EXPENSE (INCLUDING, WITHOUT LIMITATION, ANY FINES, PENALTIES, 

JUDGMENTS, LITIGATION COSTS AND ATTORNEY FEES) INCURRED BY THE LICENSOR INDEMNITEES AS A 

RESULT OF LICENSEE’S BREACH OF THIS SECTION 18 REGARDLESS OF THE NEGLIGENCE OF THE LICENSOR 

INDEMNITEES, EXCEPT TO THE EXTENT ANY SUCH LIABILITIES, COSTS AND EXPENSES ARE SOLELY 

CAUSED BY THE GROSS NEGLIGENCE OF THE LICENSOR INDEMNITEES. 

 

Section 19. RESERVED. 

 

Section 20. RESERVED. 

 

Section 21. RESERVED. 

 

Section 22. LEGAL NOTICES.  

Any notice, demand, approval, consents or communication required, permitted or desired to be given hereunder shall be in 

writing and shall be served on the parties at the following respective addresses: 

LICENSEE: Erie County Water Authority 

  350 Ellicott Square Building 295 Main Street 

  Buffalo, NY 14203 

  Attention: General Counsel  

 

LICENSOR: Buffalo & Pittsburgh Railroad, Inc. 

    c/o Genesee & Wyoming Railroad Services, Inc. 

  Real Estate Department  

  13901 Sutton Park Drive South, Suite 270 

  Jacksonville, FL 32224 

 

 

 

Copy to:  
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  General Counsel 

  Genesee & Wyoming Inc. 

  20 West Avenue 

  Darien, CT 06820 

  legalnotices@gwrr.com 

  

the attention of such other person or officer, as any party may by written notice designate.  Any notice, demand or 

communication required, permitted or desired to be given hereunder shall be sent either (a) by hand delivery, in which case 

notice shall be deemed received when actually delivered, (b) by prepaid certified or registered mail, return receipt requested, in 

which case notice shall be deemed received three calendar days after deposit, postage prepaid in the United States Mail, or (c) 

by a nationally recognized overnight courier, in which case notice shall be deemed received one business day after deposit with 

such courier. 

Section 23. SPECIAL PROVISIONS.  

 

If required by LICENSOR, LICENSEE at its sole cost and expense, shall furnish LICENSOR with a survey drawing, showing 

the final exact location of said Occupancy and LICENSEE’S Facilities.  The survey drawing shall indicate LICENSOR’S 

survey valuation station which said installation is located, and/or the position of LICENSEE’S Facilities in relation to the 

center line of the track and/or the centerline of the closest public street crossing said track(s).   Said survey drawing to be 

attached to this Agreement as Exhibit B and made a part hereof.    

 

Section 24. PRIOR AGREEMENTS. 

 

Execution of this Agreement shall supersede and/or cancel, as of the date first above written, any and all previous agreements, 

if any, related to the Occupancy and use herein described, which may exist between the parties or their predecessors.  

 

Section 25. APPLICABLE LAW. 

 

This Agreement shall be governed by and construed under the laws of the State of NY without regard to the choice of law 

provisions thereof. 

 

Section 26. INTERPRETATION/SEVERABILITY. 

 

To the maximum extent possible, each provision of this Agreement shall be interpreted in such manner as to be effective and 

valid under applicable law, but if any provision of this Agreement shall be prohibited by, or held to be invalid under, applicable 

law, such provision shall be ineffective solely to the extent of such prohibition or invalidity, and this shall not invalidate the 

remainder of such provision or any other provision of this Agreement. 

 

Section 27. HEADINGS.   

The headings of the Sections of this Agreement are inserted for convenience only and are not intended to govern, limit or aid in 

the construction of any term or provision of this Agreement. 

Section 28. CONSTRUCTION OF TERMS.   

The terms of this Agreement have been arrived at after mutual negotiation and, therefore, it is the intention of the Parties that 

its terms not be construed against any of the Parties by reason of the fact that it was prepared by one of the Parties. 

Section 29. COUNTERPARTS. 

 

This Agreement may be executed in multiple counterparts, each of which shall, for all purposes, be deemed an original but 

which together shall constitute one and the same instrument, and counterparts of this Agreement may also be exchanged 

electronically and any electronic facsimile of any party’s signature shall be deemed to be an original signature for all purpose. 

 

 

 

 

Section 30. CONFIDENTIALITY. 
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The parties shall not disclose the terms of this Agreement to a third party (a) other than as required by law so long as such party 

required to disclose the terms of this Agreement under applicable law provides the other party with prior written notice of such 

requirement, or (b) as otherwise agreed in writing between the parties. Notwithstanding the foregoing, the parties may disclose 

the terms and conditions of the Agreement to (1) a parent, subsidiary or affiliated company; or (2) to their lawyers and 

consultants, including but not limited to its auditors, provided that all such parties agree to maintain the confidentiality of such 

information in accordance with the terms of this provision.  If any party violates this paragraph, any adversely affected party 

may cancel this Agreement without penalty and exercise any available remedies under applicable law. 

 

 

(Signature Page Follows) 
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THIS AGREEMENT IS hereby declared to be binding upon the parties hereto. 

 

IN WITNESS WHEREOF, the undersigned have hereunto set their hand and seals this __________ day of 

_______________2024. 

 

 

 

                                            LICENSOR 

      

     Buffalo & Pittsburgh Railroad, Inc. 

      

      

By:   ____________________________________  

 

Name:                                                                               

                 

Its:   

 

 

 

 

 

              LICENSEE 

 

     Erie County Water Authority 

 

 

By:       

  

     Name:   

        

     Its:               
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EXHIBIT A 

 

LICENSEE’S FACILITIES 
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EXHIBIT B 

 

SURVEY 
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EXHIBIT C 

INSURANCE REQUIREMENTS  

 (a) The Licensee shall, at its own cost and expense, prior to entry onto Licensor’s Property or the 

commencement of any work pursuant to this Agreement, procure and thereafter maintain throughout the term of 

this Agreement the following types and minimum amounts of insurance: 

 (i) The Licensee shall maintain Public Liability or Commercial General Liability 

Insurance (“CGL”), including Contractual Liability Coverage and CG 24 17 “Contractual Liability 

– Railroads” endorsement, covering all liabilities assumed by the Licensee under this Agreement, 

without exception or restriction of any kind, with a combined single limit of not less than Two  

Million Dollars ($2,000,000) for Bodily Injury and/or Property Damage Liability per occurrence, 

and an aggregate limit of not less than Six Million Dollars ($6,000,000) per annual policy period.  

Such insurance policy shall be endorsed to provide a Waiver of Subrogation in favor of the 

Licensor Indemnitees and shall name the Licensor Indemnitees as Additional Insureds.  An 

Umbrella or Excess policy may be utilized to satisfy the required limits of liability under this 

section but must “follow form” and afford no less coverage than the primary policy. 

 (ii) The Licensee shall maintain Commercial Automobile Insurance for all owned, 

non-owned and hired vehicles with a combined single limit of not less than One Million Dollars 

($1,000,000) for Bodily Injury and/or Property Damage Liability per occurrence.  Such insurance 

policy shall be endorsed to provide a Waiver of Subrogation in favor of the Licensor 

Indemnitees and shall name the Licensor Indemnitees as Additional Insureds. 

 (iii) The Licensee shall maintain Statutory Workers’ Compensation and Employers’ 

Liability Insurance for its employees (if any) with minimum limits of not less than One Million 

Dollars ($1,000,000) for Bodily Injury by Accident, Each Accident; One Million Dollars 

($1,000,000) for Bodily Injury by Disease, Policy Limit; One Million Dollars ($1,000,000) for 

Bodily Injury by Disease, Each Employee.  Such insurance policy shall be endorsed to provide a 

Waiver of Subrogation in favor of the Licensor Indemnitees, if applicable.  

(iv)  Prior to any construction project within 50’ of the railroad track, the Licensee 

shall purchase Railroad Protective Liability Insurance  naming the Licensor Indemnitees as the 

named insureds with limits of Two Million Dollars ($2,000,000) each occurrence and Six Million 

Dollars ($6,000,000) aggregate limit The policy shall be issued on a standard ISO form CG 00 35 

12 03, or, if available, obtain such coverage from the Licensor. 

 

(b) The following general insurance requirements shall apply: 

 (i) The specified insurance policies must be affected under standard form policies 

underwritten by insurers licensed in the state where work is to be performed and carry a minimum 

Best’s rating of “A-” and size “Class VII” or better.  The Licensor reserves the right to reject as 

inadequate any insurance coverage provided by an insurer that is rated less than the ratings 

specified in this section.   

 (ii) All coverages shall be primary and non-contributory to any insurance 

coverages maintained by the Licensor Indemnitees. 

 (iii) All insurance policies shall be endorsed to provide the Licensor with thirty (30) 

days prior written notice of cancellation, non-renewal or material changes. 

 (iv) The Licensee shall provide the Licensor with certificates of insurance evidencing 

the insurance coverages, terms and conditions required prior to commencement of any activities on 
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or about the Property.  Said certificates should reference this Occupancy License Agreement by 

agreement date and description and shall be furnished to the Licensor at the following address, or 

to such other address as the Licensor may hereafter specify: 

Buffalo & Pittsburgh Railroad, Inc. 

C/O Genesee & Wyoming Railroad Services, Inc. 

13901 Sutton Park Drive South, Suite 270 

Jacksonville, FL 32224 
 

 (v) If any policies providing the required coverages are written on a Claims-Made 

basis, the following shall apply:  

(1) The retroactive date shall be prior to the commencement of the 

work; 

 (2) The Licensee shall maintain such policies on a continuous basis;  

(3) If there is a change in insurer or policies are canceled or not 

renewed, the Licensee shall purchase an extended reporting period 

of not less than three (3) years after the contract completion date; 

and 

(4) Licensee shall arrange for adequate time for reporting of any loss 

under this Agreement. 

  (c) The Licensor may require the Licensee to purchase additional insurance if the Licensor 

reasonably determines that the amount of insurance then being maintained by the Licensee is insufficient in 

light of all relevant factors.  If the Licensee is required to purchase additional insurance, the Licensor will 

notify the Licensee.  Failure of the Licensee to comply within thirty (30) days shall be considered a default 

subject to termination of the Agreement. 

 (d) Furnishing of insurance by the Licensee shall not limit the Licensee’s liability under this 

Agreement but shall be additional security therefor. 

 (e) The above indicated insurance coverages shall be enforceable by any legitimate claimant after the 

termination or cancellation of this Agreement, or any amendment hereto, whether by expiration of time, by 

operation of law or otherwise, so long as the basis of the claim against the insurance company occurred during the 

period of time when the Agreement was in effect and the insurance was in force. 

 (f) Failure to provide the required insurance coverages or endorsements (including contractual liability 

endorsement) or adequate reporting time shall be at Licensee’s sole risk. 

 (g) If contractors are utilized, the Licensee agrees to require all such contractors to comply with the 

insurance requirements of this Exhibit C and sign a separate right of entry agreement, as required by the 

Agreement. 
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PRODUCER CONTACT
NAME:

FAXPHONE
(A/C, No):(A/C, No, Ext):

E-MAIL
ADDRESS:

INSURER A :

INSURED INSURER B :

INSURER C :

INSURER D :

INSURER E :

INSURER F :

POLICY NUMBER
POLICY EFF POLICY EXP

TYPE OF INSURANCE LIMITS(MM/DD/YYYY) (MM/DD/YYYY)

AUTOMOBILE LIABILITY

UMBRELLA LIAB

EXCESS LIAB

WORKERS COMPENSATION
AND EMPLOYERS' LIABILITY

DESCRIPTION OF OPERATIONS / LOCATIONS / VEHICLES  (ACORD 101, Additional Remarks Schedule, may be attached if more space is required)

AUTHORIZED REPRESENTATIVE

EACH OCCURRENCE $
DAMAGE TO RENTEDCLAIMS-MADE OCCUR $PREMISES (Ea occurrence)

MED EXP (Any one person) $

PERSONAL & ADV INJURY $

GEN'L AGGREGATE LIMIT APPLIES PER: GENERAL AGGREGATE $
PRO-POLICY LOC PRODUCTS - COMP/OP AGGJECT 

OTHER: $
COMBINED SINGLE LIMIT

$(Ea accident)
ANY AUTO BODILY INJURY (Per person) $
OWNED SCHEDULED

BODILY INJURY (Per accident) $AUTOS ONLY AUTOS
HIRED NON-OWNED PROPERTY DAMAGE

$AUTOS ONLY AUTOS ONLY (Per accident)

$

OCCUR EACH OCCURRENCE
CLAIMS-MADE AGGREGATE $

DED RETENTION $
PER OTH-
STATUTE ER

E.L. EACH ACCIDENT

E.L. DISEASE - EA EMPLOYEE $
If yes, describe under

E.L. DISEASE - POLICY LIMITDESCRIPTION OF OPERATIONS below

INSURER(S) AFFORDING COVERAGE NAIC #

COMMERCIAL GENERAL LIABILITY

Y / N

N / A
(Mandatory in NH)

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE
THE    EXPIRATION    DATE    THEREOF,    NOTICE   WILL   BE   DELIVERED   IN
ACCORDANCE WITH THE POLICY PROVISIONS.

THIS  IS  TO  CERTIFY  THAT  THE  POLICIES  OF  INSURANCE  LISTED  BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD
INDICATED.    NOTWITHSTANDING  ANY  REQUIREMENT,  TERM  OR  CONDITION  OF  ANY  CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS
CERTIFICATE  MAY  BE  ISSUED  OR  MAY  PERTAIN,  THE  INSURANCE  AFFORDED  BY  THE  POLICIES  DESCRIBED  HEREIN IS SUBJECT TO ALL THE TERMS,
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

THIS  CERTIFICATE  IS  ISSUED  AS  A  MATTER  OF  INFORMATION  ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS
CERTIFICATE  DOES  NOT  AFFIRMATIVELY  OR  NEGATIVELY  AMEND,  EXTEND  OR  ALTER  THE  COVERAGE  AFFORDED  BY THE POLICIES
BELOW.    THIS  CERTIFICATE  OF  INSURANCE  DOES  NOT  CONSTITUTE  A  CONTRACT  BETWEEN  THE ISSUING INSURER(S), AUTHORIZED
REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER.

IMPORTANT:    If  the  certificate holder is an ADDITIONAL INSURED, the policy(ies) must have ADDITIONAL INSURED provisions or be endorsed.
If  SUBROGATION  IS  WAIVED,  subject  to  the  terms and conditions of the policy, certain policies may require an endorsement.  A statement on
this certificate does not confer rights to the certificate holder in lieu of such endorsement(s).

COVERAGES CERTIFICATE NUMBER: REVISION NUMBER:

CERTIFICATE HOLDER CANCELLATION

© 1988-2015 ACORD CORPORATION.  All rights reserved.ACORD 25 (2016/03)

CERTIFICATE OF LIABILITY INSURANCE
DATE (MM/DD/YYYY)

$

$

$

$

$

The ACORD name and logo are registered marks of ACORD

5/2/2024

License # 1009544

(716) 849-1546 1546 (716) 849-8291

18058

Erie County Water Authority
295 Main St  Suite #350
Buffalo, NY 14203-2494

A 1,000,000

X X PHPK2570690 7/1/2023 7/1/2024 1,000,000

10,000

1,000,000

3,000,000

3,000,000

1,000,000A

X X PHPK2570690 7/1/2023 7/1/2024

10,000,000A
PHUB870006 7/1/2023 7/1/2024 10,000,000

B
WC 0002079-01 7/1/2023 7/1/2024 100,000

100,000

500,000

Additional Insured and Waiver of Subrogation coverage shown above and marked with an X.
Terms set forth as evidenced by the attached endorsement(s) identified on the ACORD 101.

SEE ATTACHED ACORD 101

Buffalo & Pittsburgh Railroad, Inc.
13901 Sutton Park Dr. S; Suite 270
Jacksonville, FL 32224

ERIECOU-03 TLANZA

Lawley, LLC
361 Delaware Avenue
Buffalo, NY 14202

Tania Lanza

tlanza@lawleyinsurance.com

Philadelphia Indemnity Ins Co
Public Employer Risk Management Association, Inc.

X

X
X

XX

X

X
X



FORM NUMBER:

EFFECTIVE DATE:

The ACORD name and logo are registered marks of ACORD

ADDITIONAL REMARKS

ADDITIONAL REMARKS SCHEDULE

FORM TITLE:

Page           of

THIS ADDITIONAL REMARKS FORM IS A SCHEDULE TO ACORD FORM,

ACORD 101 (2008/01)

AGENCY CUSTOMER ID:

LOC #:

AGENCY NAMED INSURED

POLICY NUMBER

CARRIER NAIC CODE

© 2008 ACORD CORPORATION.  All rights reserved.

Lawley, LLC

ERIECOU-03

SEE PAGE 1

1

SEE PAGE 1

ACORD 25 Certificate of Liability Insurance

License # 1009544

0

SEE P 1

Erie County Water Authority
295 Main St  Suite #350
Buffalo, NY 14203-2494

SEE PAGE 1

TLANZA

1

Description of Operations/Locations/Vehicles:
When required by executed written contract the following
endorsements apply:

General Liability:

CG20 26 04 13 - Additional Insured - Designated Person or Organization
PI-GL-005 (07/12) - Additional Insured Primary and Non-Contributory Insurance 
CG 24 04 05 09 - Waiver of Transfer of Rights of Recovery Against Others to Us

Automobile Liability:
CA0444 03 10 - Waiver of Transfer of Rights of Recovery Against Others To Us 
PI-CA-003  (04/13) - Blanket Additional Insured 

Excess Liability:

PI-WDI-101 (10/17)  Commercial Excess Liabilty Coverage Form Water Districts Insurance Program



COMPANY COPY

POLICY NUMBER: COMMERCIAL GENERAL LIABILITY
CG 24 17 10 01

THIS ENDORSEMENT CHANGES THE POLICY.  PLEASE READ IT CAREFULLY.

CG 24 17 10 01  ISO Properties, Inc.,  2000 Page 1 of 1

CONTRACTUAL LIABILITY -  RAILROADS

This endorsement modifies insurance provided under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

SCHEDULE

 Designated Job Site:

 (If no entry appears above, information required to complete this endorsement will be shown in the Declarations
as applicable to this endorsement.)

With respect to operations performed for, or affecting,
a Scheduled Railroad at a Designated Job Site, the
definition of "insured contract" in the Definitions sec-
tion is replaced by the following:

9. "Insured Contract" means:

a. A contract for a lease of premises. However,
that portion of the contract for a lease of
premises that indemnifies any person or or-
ganization for damage by fire to premises while
rented to you or temporarily occupied by you
with permission of the owner is not an "insured
contract";

b. A sidetrack agreement;

c. Any easement or license agreement;

d. An obligation, as required by ordinance, to
indemnify a municipality, except in connection
with work for a municipality;

e. An elevator maintenance agreement;

f. That part of any other contract or agreement
pertaining to your business (including an in-
demnification of a municipality in connection
with work performed for a municipality) under
which you assume the tort liability of another
party to pay for "bodily injury" or "property
damage" to a third person or organization. Tort
liability means a liability that would be imposed
by law in the absence of any contract or
agreement.

Paragraph f. does not include that part of any
contract or agreement:

(1) That indemnifies an architect, engineer or
surveyor for injury or damage arising out
of:

(a) Preparing, approving or failing to pre-
pare or approve maps, shop drawings,
opinions, reports, surveys, field orders,
change orders or drawings and specifi-
cations; or

(b) Giving directions or instructions, or
failing to give them, if that is the primary
cause of the injury or damage;

(2) Under which the insured, if an architect,
engineer or surveyor, assumes liability for
an injury or damage arising out of the in-
sured’s rendering or failure to render pro-
fessional services, including those listed in
Paragraph (1) above and supervisory, in-
spection, architectural or engineering activi-
ties.

 Scheduled Railroad:


